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LOUISIANA PUBLIC SERVICE COMMISSION ET AL,
.v. TEXAS & NEW ORLEANS RAILROAD CO.
BT ALK

APPE.ALS FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE EASTERN DISTRICT-OF LOUISIANA.

No. 36. Argued October 13, 1931.—Decided November 23, 1031,

1 An order of the Interstate Commerce Commission” requmng that
certam freight rates fixed by state authority be incieased to cor-
respond with interstate rates on the same kind of fraffic, fixed by
the Coinmission, heid’ within the power of the Comumission ‘to pre-
scribe intrastate rates in-place of those found unduly to.diseriminate
against persons or localities in interstate commerce, or against.that

. commerce, Interstate Commerce Act, §13 (3) (4). P.130. )

2. The evxdence before. the Commission is examined and is found
sufficient to sustain its action. P, 132. '

3. The order of the Commission fixing interstate and.intrastate rates

. om transportatlon of road material in Arkansas, Oklahoma; Texas, .

and & part of Louisiana, added an allowance of eight cents per ton

~ for ferrying such of the traffic as crosses the Mississippi in Louisiana
t0 ‘and. from certain points on the east bank of the river. Held:

. .(1) That inclusion of thig allowance does not violate Art. 1§ 9,

cl. 6 of te Constitution, even though in effect it may benefit ports

_ in Texas, to the mcldental d1sa,dvanta,ge of ports in Louisiana.

- P, 131,

(2) Neither the failure of the Coramission separately to ascertain
and state, nor the absence of evidence to show, the cost to carriers
of the ferry service requlrw .annulmient of the rates in Wlnch the N

. allowance for that service is mcluded P. 132 T
41 F. (2d) 293, affirmed. . . ~

Apppars from a decrée enjoining. the Loulsla,na, Pubhc
Service Commission from interfering with application to

- intrastate, traffic of rates fixed for the plaintiff carriers by
the Interstate Commerce Commission, and from a decree .
- dismissing a bill against the United States by which the
‘State and, its commission sought to annul the order of .
the federal commission establishing the rates.

* Together with No. 37, Louisigna et al, v. United States et ;;l.
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Mr. Wylze M. Barrow, with whom Messrs. Percy Saint,
Attorney General of Léuisiana, Lewis L. Morgan, and
Michel Provosty were on the brief, for the Louisiana
Publie Service Commission et al., appellants.

There was no investigation dr finding by, or evidence
-before, the Commission as to the cost of performing the
service in the territory involved in this proceeding; and
the full hearing contemplated by §-13 (4) has not been

had.
- . Discrimination against interstate commerce growing
out of a rate disparity should not be held as undue, un-
reasonable, or unjust unless it be shown that the intra-
state rates are so low as to place an undue burden upon
interstate commerce and this requires an investigation
into the remunerativeness of the intrastate rates, espe-
cially in view of the controlling language of § 15a (2).
Florida v. United States,”31 F. (2d) 580, 581; 282 U. S.
194; 1 Interstate Commerce Acts Annotated, p. 379.

There is no finding or reference to evidence by the
Commission as to the cost of performing the ferry trans-
fer service, although separate ferry arbitrary charges are
established by the Commission to apply on intrastate
traffic. ) ]

The ferry services for which additional charges are pre-
scribed are parts of the transportation services of the rail-
roads, operating these ferries or using them as parts of
their through lines. -

The- Commission has treated the ferry charges as
divisions of through rates, by prescrlbmg separate charges
for ferry serv1ces performed, in an arbitrary and illegal
manner, and without investigation or con51dera.t10n of
§ 15 (6).

. There is no authority vested in the Comm1ss10n to fix

.an “arbitrary ” rate or charge of any sort. - The word
“ arbitrary ” is not used in the Interstate Commerce Act,
as amended.
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The ferries across the M1ss1ss1pp1 operated by the rail~
,rqa,ds form a part of their continuous through lines, and
are included in the term “railroad.” as used in theé Aect.
There is no authority in the Commission to aceord them
special tfeatment,.especially in the absence of any evi-
dence of their value, the cost of performing the service,
-or of other essential elements of rate-making,

“Allowances ” are only authorized under § 15 (13), for
services or instrumentalities of commerce, furnished’ by
the-owner of the property to be transported. The. ferry
“-charges are not allowances. They form a part ‘of the
through rate. The procedure to be followed. in ma.kmg
through rates is laid down in § 15-(5), (6), which require
a full hearing, and provide that in~ detenmnmg the-
divisions of joint rates, the Commission shall give “due
consideration-to certain specified things. Brimstone R.
Co.v. United States, 276 U. 8.-104; Beaumont, S. L. & W _
R. Co.v. United States, 282 U. 8. 74.

There was no finding or reference to evidence by the
Commission showing a real and substantial burden upon
interstate commerce growing out of the disparity between
the Louisiaha intrastate rates and interstate rates on the .
said commodities in the territory herein involved. The
undue preference of intrastate shippefs and: undue preju-
dice agamst interstate shippers,, as well as the unjust-
~ discrimination - against interstate commerce which the

procéeding was intended to correct were confined by.the
" Commission’s findings to northern Louisiana.

. Distinguishing: Shn eveport Case; .234 U. 8. 342;
. American Express Co. v. South. Dakota, 244 U. 8. 617;
Illinois Central R. Co. v Public Util.. Comm., 245
U.S.403.

If § 15a is to be considered by the Commission in dis-
turbing intrastate rates, then- there -must be ﬁ.ndmgs
under that section and a showing of the revenue needs of



198 OCTOBER TERM, 1931.
Argument for Appellants. 284 U.S.

the carriers involved, as well as the cost of performing
the service. Obviously, without such a showing there is
no proof upon which it can be determined that the intra-
state rates cast an undue burden upon interstate com-
merce. Wisconsin Case, 257 U, S. 563; New York Case,
- 257 U. 8. 591.

The harsh exercise of power by the federal commission

was beyond the necessities of the case, and violative of
the principle announced in Lawrence v. St. Louis-S. F.
Ry. Co.,274 U. 8. 588, 594, 595.
CItis stretchmg the law too far to say that the Com-
mission can step in and fix intrastate rates in one State to
conform with those in another State. The disparity in
rates- which thé Commission is authorized to end by
directly removing it is, “ a disparity of infrastate rates as
compared with interstate rates.” Florida Log Cases, 282
U.S.194; New York v. United States, 257 U. S. 591.

This arbitrary ferry charge applies on all traffic to and
from. the ports of New Orleans and Baton Rouge, both
ports of entry. No such charges are made on traffic to
and from any Texas ports, although there are bridges,
ferries, and a causeway to be crossed by the railroads serv-
.ing Texas ports. The charges therefore give a direct pref-
erence to the Texas ports over the Louisiana ports, and
consequently violate the Constitution. Pennsylvania v.
Wheeling & Belmont Bridge Co., 18 How. 421, 435;
Morgan’s R. Co. v. Louisiena, 118 U. S. 455; Munn v.
Illinois, 94 U. S: 238; Armour Packing Co. v. United
States; 209 U. 8. 56.

The fact that the investigation by the Commission was
a Hoch-Smith investigation did not add any power to that
which it derived from the provisions of § 13 (4) and
§ 15a of the Interstate Commerce Act as amended. The
requirements of § 13 (4) and of § 15a both must be met
before state rates can be dlsturbed by the federal
commlssmn
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There must be basic findings by the Commission under
both § 13 (4) and § 15a;, based upon substantial evi-
dence, before it may destroy the exercise of state authority
and set aside intrastate rates. Flonda V. Umted States,
282 U. S. 194.

Assistant to the Attorney General O’Brian, with whom
Solicitor General Thacher and Messrs. Charles H. Weston,
~ Daniel W. Knowlton, and J. Stanley Payne were on the
brief, for the United States et al., appellees.

Mr, Harry McCall, with whom Messrs. Victor Leovy,
Esmond Phelps, and R. E. Milling, Jr., were on the brief,
for the Texas & New Orleans R. Co. et al., appellees.

Mg. Jusrice Butier delivered the opinion of the Court.

The Interstate Commerce Commission, June 3, 1929
(155 1. C. C. 247) and September 30, 1929 (157 1. C. C.
498) prescribed rates for the transportation of sand, gravel
and other named commodities, hereafter referred to as
road materials, in Arkansas, Oklahoma, Texas and that
part of Louisiana west of the Mississippi, including cer-
tain points on the east bank of the river. The rates were-
based on straight mileage. Eight cents per ton was added
for ferrying such of the traffic as crosses the Mississippi to
and from the named points on the east bank. The rates
" were made .to apply alike to interstate -and intrastate
transportatlon

. The commissions of Arkansas, Oklahoma and Texas,
respectively, adopted for application therein the intra-
state Tates so preseribed. The carriers applied to the
Louisiana Public Service Commission for authority to glve .
them effect in that State. October 12, 1929, the commis-
sion adopted them as to traffic between points' on and
north of the Vicksburg, Shreveport & Pacific Railroad,

and between that ternﬁory and pomts in western LouISI.«'
’ 85912"—32-——9
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ana south of the railroad. It refused to apply them on
traffic wholly within the territory south of the tailroad
cr on the traffic between that part of the State and the -
specified places.on the east bank of the river:
. ‘The first of these suits was brought by the carriers

_against the commission and its members to enjoin them
from interfering with the .application of these intrastate
rates. " The other was brought by the State and the com-
mission to annul them. 28 U.S.C,, § 47. A court of three

- judges heard the cases, held the rates valid, granted 8
permanent injunction in the first suit, No. 36, and dis-
missed the other, No. 37. 41 F. (2d) 293. The cases dare
here on direct appeal. § 345 (4),

+ Appellants seek reversal on the grounds that the in-
clusion of the allowance for ferrying the Mississippi gives
preference o Galveston, Houston and. other ports of
Texas over New Orleans and Baton Rouge in Louisiana
in violation of the Constitution, Art. I, § 9,.cl. 6; that the
Interstate Commerce Commission -made no_findings and
had no evidence as to the cost of the ferry service; and that
there is no evidence to warrant.a finding that the lower
intrastate rates in €ffect under state authority operate as
a real and substantial obstriction to, burden upon or dls-
crimination against interstate commerce.

The power of Congress to regulate interstate and for-
eign commerce is exclusive and has no limitations other -
than such as arise from the Constitution ifself. Gibbons
v. Ogden, 9 Wheat. 1, 197. The Congress may adopt
measures effectually to prevent every unreasonable, un-
due or unjust obstruction to, burden upon or discrimina-
tion against intefstate commerce whether it results from
state regulation or the voluntary acts of carriers. Shepard
v. Northern Pac. Ry. Co. (C. C. Minn.) 184 Ied. 765,
795; Minnesota Rate Cases, 230 U. S. 352, 398, 403, 432.
Tezas & Pac. Ry. Co. v. United States (Commerce Court)
205 Fed, 380, 388; affirmed sub nom, Houston & Texas
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Ry. v. United States, 234 U. S. 342, 353. American Ex-
press Co. v. Caldwell, 244 U. 8. 617, 624. Illinois Central
R. Co. v. Public Utilities Comm., 245 U. S. 493, 506. And
- it has empowered the Interstate Commerce Commission
to prescribe intrastate rates in place of those found unduly
to discriminate against persons or localities in interstate -
commerce or against that commerce, § 13 (3) (4), and to
require the cariiers to make and apply on intrastate trans-
portation such reasonable charges as will produce its fair
. share of the amounts needed to pay operating expenses,
provide an adequate railway system and yield a reason-
able rate of return on the value of the property used in.
the transportation service.- § 15a. Wisconsin Railroad
. Comm. v. Chicago, B. & Q. R. Co., 257 U. 8. 563, 585, 588.
Florida v. United States, 282 U. S. 194, 210, 211.

The clause of the Constitution invoked is: “ No Pref-
erence shall be given by any Regulation of Commerce or
Revenue to the Ports of one State over.those of another;
Nor shall Vessels bound to, or from, one State, be obliged -
to enter, clear, or pay Duties in another.” The specified
limitations on the power of Congress were set to prevent
preference as between States in respeet of their ports or
the entry and clearance of vessels. It does not forbid
such discriminations as between ports. Congress, acting
under the commerce clause, causes many things to be done
that greatly benefit particular ports and which inciden-
tally result to the disadvantage of other ports in the same
or neighboring States. The establishing of ports of tntry,

" erection and operation of lighthouses, improvement of
rivers and harbors and the 'providing of structures for
the convenient and economical handling of traffic are ex-
amples. . Pennsylvania v. Wheeling & Belmont Bridge
Co., 18 How. 421, 433-5. And see Armour Packing Co. v.
United States, 209 U. S. 56, 80. The construction for
which appellants contend would strip Congress of much

"of the power that it long has been accustomed to exert
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and which always has been held to have been-granted to
it by the commerce clause. It is clear that the Constitu-
tlon does not forbid the allowance for ferrying the Missis-
sippi at Louisiana ports. X

Ne1ther the failure of the Commlssmn separately to
ascertain and state, nor the absence of evidence to sBow,
the cost to carriers of the ferry service requires annulment
of the rates preseribed for transportation between the
places on the east bank of the Mississippi and points west -
of the river.

Those rates were made by addmg eight cents per ton to
the mileage scale which was applied generally throughout-
the above mentioned States. No rate specifically applies

_to the carriage across the river. The orders do not relate
to divisions under § 15 (6) or to allowances under § 15
(13) Every railroad shipment requires two terminal
services and the line haul. Shipments moving in carloads
require switching at places of loading and unloadmg and
frequently at intermediate points. Some require the use’
of floating equipment and other-special facilities. Some
are moved on stretches of line where, by reason of physical
conditions, the service is performed at costs per mile much
in excess of the average on other parts of the-haul.

.Straight mileage schedules’ appropriately may be applied
where conditions affecting transportation are reasonably
uniform, but substantial additions to rates so made are
necessary to cover extraordinary costs of service. . While
in the making of reasonable rates all the material facts
are to be regarded, it has never been deemed necessary or.
practicable—if indeed it is at all pos51ble—to ascertain in.

advance the cost to carriers of each of the various elements

embraced in the transportation service. The Act does not.
require any such determination.

There was evidence to show;’

The commodities in question are-used chiefly for the
construction, improvement and maintenance of highways.
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Each of the States mentioned has an extensive system of
highways and coritemplates much construction, improve-
ment and maintenance work. There are more than 300
sources of supply in the territory, and by far the larger
part of the materials used in each State isproduced there-- -
. in. These commodities move in great volume.and con-
stitute substantially more than ‘ten per cent. of the
- carriers’ tonnage.” In Louisiana there are many places
where such materials are produced. About 98% of the
- improved highways in that State are constructed with
gravel. There is a large part of western Louisiana in
which no gravel is produced. Some road materials are
hauled intrastate more than 240 miles, large quantities
‘move from 100 to more than 140 'miles and, as calculated
by the Commission, the -average is from 75 to 80 miles.
-In Texas, Arkansas, and Oklahoma, there is & number of
places, not far- from Louisiana boundaries, -where large .
quantities of such materials available for use in that State
are produced. Notwithstanding the relatively low ap-
plicable Louisiana intrastate rates, substantlal -quantities
are shlpped from these_outside sources for use on roads
in various parts of the State including the territory as to
which the state authorities refused to adopt the seale of
rates prescribed by the Interstate Commerce Commission. -
- The Louisiana highwdy commission constructs about 500
miles of road annually and the parishes construct consid-
erable additional mileage. In each year great quantities
of road materials. are and in the future will be required
for road work in that State south of the Vicksburg, Shreve-
- port & Pacific Railroad and west of the Mlss1ss1pp1. At
shipping pomts throughout the whole territory prices. per-
" ton range about as follows: Washed gravel, from $0.60 to
$1.15; clay gravel, $0.40 to $0.60; sand, $0.45 to $0.70;
crushed stone, $1.00 to-81.50; Shells,-$1.2_0 {0 $1.40 ;~Chat,'
$0.25 to $0.35. -
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The Commission found in Louisiana three scales of
intrastate rates applicable to these commodities. One ap-
plies to commercial shipments and is higher than that
prescribed by the orders under consideration. One some-
what- lower and on which comparatively little moves,
covers shipments to municipalities for the construction of
public buildings. The one here under consideration is
the lowest; it applies to materials used in the construction
of state and parish highways and city streets when the
shlpments are consigned to and.the fre1ght charges are
paid by federal, state, parish or municipal governments.
From 80% to 85% of all the traffic in such materials in
‘western Louisiana moves on that scale. There is printed
in the margin a comparison of these rates with those or-
dered by the Commission.* -

1 Comparison of Louisiana good-roads single-line scale and interstate
single-line scale approved by the Commission in this proceeding:

1 . 2 : 3 Pe:i cent Ehjgt
Distance Louislana | Commission’s| €9/00R
8oosdc-ar]%ads . seale’ L“‘)Slsug’g'é

10 miles ol 40 50 20
20miles o il 40 56 29
80miles. - .o 50 62 19
d0miles._ .. ________ 50 63 26
S50miles oo 50 74 82
60 miles ... -50 80 33
Omiles._____ . l.. 50 85 41
80miles. e 60 { 90 33
90 miles.____. e — e —————— - 60 95 37
100 miles__ 60 |- 100 40
110 miles__ . 60 105 |- 43
120 miles__ oo 60 110 45
130 miles . . 60 115 48
140 miles . .. 80 120 33
150 miles. oo ol 80 125 36
160 miles. ot 80 | 130 38
170 miles .. o oo 90 135 33
180 miles .. ool 90 140 36
180 miles__ . ___. 90 145 38
200 miles. e crceeiaccaaae - 90 150 40
Average,ccmaccmecnano SN SRS U, 35.25
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The latter are about 150% of the former. For 80'miles,
about the average intrastate haul, the prescribed rates
are higher by 30 cents per ton, for 100 miles 40 cents,
120 miles 50 cents; 140 miles 40 cents, and 200 miles 60
cents. Producers outside Louisiaha are necessarily at
disadvantage in respect of the sale and delivery within
that State of such materials to the extent that the State
rates are lower than the prescribed scale; In the course
of the Commission’s report it is'said that the disparity be-
tween the two scales is bound to -operate as a real dis-
crimination against, and obstruction to, interstate com-
-merce, and result in interstate shippers being‘unduly
prejudiced and interstate commerce unjustly burdened.
And in its ultimate findings the Commission states that
the intrastaté rates to the extent that they are lower,
distance considered, than corresponding interstate rates
would result in undue preference and advantage to ship-
pers and receivers of freight in.intrastate commerce within
western Louisiana and in undue prejudice to shippers and
receivers of freiglit in interstate commerce between points
in-Arkansas, Oklahoma and Texas and points in western
Louisiana, and in unjust discrimination’ against interstate-
commerce. )
The facts above stated are adequately supported by the'
evidence and are clearly sufficient to warrant the Inter-
~ state Commerce Commission ini preseribing, under § 13(8)
(4), the schedule of intrastate rates under consideration,
Florida v. United States, supra, 208. Alabama v. United
States, 279 U.S.229; 283 U.S 776. -
: ’ “Decrees affirmed.



